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CHARITABLE TRUSTS BILL 2022 
Consideration in Detail 

Resumed from 14 June. 
Debate was adjourned after clause 35 had been agreed to. 
Clause 36: Consequences of disclosure of privileged documents or information — 
The ACTING SPEAKER (Ms A.E. Kent): We are dealing with the Charitable Trusts Bill 2022. I want to refer 
members to the amendment for clause 53 on today’s notice paper. 
Mr R.S. LOVE: Clause 36 deals with the consequences of the disclosure of privileged documents or information. 
It is one of several clauses that deal with confidentiality and protection from liability for complainants and providers. 
This question might be for this clause or it might be more general. Would this provision enable or stop people from 
acting as whistleblowers if they were in a situation in which they had documents that could be considered privileged 
but show that there is a problem? What would be the consequences of a whistleblower making a disclosure in 
good faith? 
Mr J.R. QUIGLEY: No. This clause refers to a prohibition on investigators and staff disseminating documents 
or information that they have. The question the member asked about the protection of whistleblowers will come 
under clause 38. 
Clause put and passed. 
Clause 37 put and passed. 
Clause 38: Protection from liability for complainants and providers — 
Mr R.S. LOVE: This is the clause that deals with protections from liability for complainants and providers. 
Someone we might call a whistleblower could be someone with knowledge about the organisation or they may be 
someone who would normally expect to get a benefit from it or someone who for another reason believes there is 
some issue with the organisation. Before we talk more generally about the protection from liability, is there any 
protection for the trust, if you like, against a recalcitrant recidivist constantly making complaints? I am sure members 
have encountered people for whom nothing will satisfy their belief that there is a conspiracy afoot. Under this 
clause, is there protection for the organisation from that type of complaint? 
Mr J.R. QUIGLEY: Firstly, we will come to the provisions in clause 43 under which if it is determined that a matter 
is frivolous or whatever, there can be an order that the complainant pays costs. Additionally, we dealt with clause 32 
last evening, but we did not deal at any length with subclause (3), which states — 

An investigator may refuse to investigate a complaint or, having commenced to investigate a complaint, 
may refuse to continue the investigation, if the investigator is of the opinion that — 

(a) the matter raised in the complaint is trivial; or 
(b) the complaint is frivolous or vexatious or is not made in good faith; or 

I think that provision covers both of the aspects of the bill that concern the member. I know what he means about 
people coming in with frivolous complaints. 
Mr R.S. LOVE: Getting back to the situation with a whistleblower, is there any liability that a person could incur 
for giving any information to the Attorney General or to the investigator once an investigation is underway? Is it 
a different situation when there is a complaint but an investigation is not yet underway? 
Mr J.R. QUIGLEY: There are provisions under this clause. The protection is: if they are acting “in good faith”. 
That is the first test. They cannot be misleading, lying or vengeful; they have to be acting in good faith in making 
a complaint or providing a document, and then there are all the protections. But it has to be a whistleblower who 
is acting in good faith, which is a term commonly used at law. I should also say that Mrs Elliott has helpfully taken 
me to the next clause, 39, under which there is a very stiff penalty for providing misleading or false information. 
Mr R.S. LOVE: Does the situation change depending on whether it is an investigator who is carrying out an 
investigation, or someone who just comes in off the street and goes to the Attorney General’s office to make a complaint? 
That raises the point of whether they would go to the commission or go to the Attorney General, but I imagine they 
would have to go to the Attorney General in the first instance to make the complaint. Are they protected at all stages 
of making a complaint, even if there is not an investigation? 
Mr J.R. QUIGLEY: The member is right; they can complain to either, but if they come to the Attorney General, 
the Attorney General can refer the matter to the WA Charitable Trusts Commission. Under clause 32, which we have 
already dealt with and moved beyond, an investigation can be carried out by an authorised person at the direction 
of the Attorney General on a complaint made to the Attorney General or on a complaint made to the Charitable Trusts 
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Commission. In either of those circumstances in which they are making a complaint, under the legislation, the 
whistleblower is protected. 
Clause put and passed. 
Clauses 39 to 41 put and passed. 
Clause 42: Investigator’s report may be published, tabled and provided to certain persons by Attorney General — 
Mr R.S. LOVE: I have just a simple question for the Attorney General. Under this clause, the report may be 
published, tabled and provided to certain persons by the Attorney General. “May” implies that it does not have to 
be, or is that a legalistic term for “will be”? Whether it is or is not, can the Attorney General describe what the different 
circumstances might be that would lead the Attorney General to cause it to be published or provided? Is there 
a particular reason the Attorney General would or would not do that? 
Mr J.R. QUIGLEY: Obviously, there are small matters that might not take up the time of this chamber, but if 
a matter concerns the public interest, it would be proper for the Attorney General to decide to table the report in this 
place. As I said yesterday, the Attorney General acts in the public interest to protect all charitable trusts. Accordingly, 
it is important that the Attorney General be in a position to table the investigator’s reports in the Parliament, if it 
is appropriate to do so. A lot of these trusts, although they are for the public benefit, can be small or private trusts. 
The Attorney General of the day will take that into account. In many instances, the report may not be of sufficiently 
significant public interest to warrant tabling in the Parliament. In other instances, it may be significant enough to 
warrant tabling in the Parliament or for a copy of the report to be provided to other authorities referred to.  
The member will recall the Njamal People’s Trust inquiry. That inquiry and the recommendations made by Mr Sefton 
were of such significance—indeed, they precipitated much of this bill—that it was obviously a matter for the 
Attorney General to take the decision to table the report in this Parliament for the edification of all members and 
the public. 
Mr R.S. LOVE: Just one final point: I take it that the Attorney General would probably never table a report that actually 
found that nothing was wrong; he or she would only table reports that revealed or discovered significant issues. Would 
there nevertheless sometimes be the need to reassure the public that an organisation was indeed being run properly? 
Mr J.R. QUIGLEY: Certainly, all these matters must be dealt with. I cannot be prescriptive, and I do not want to 
tie the hands of another Attorney General, but that could be the case for charitable trusts that sometimes generate 
allegations and adverse media publicity. We have had a number of such cases, and I could name the particular 
individual trustees who have attracted the publicity, but I shall not. In such cases, if the investigator finds that there 
is nothing wrong, there might be utility in tabling the report before the Parliament to reassure everyone that, after 
thorough investigation, the false allegations or whatever can be put to death. When there is nothing wrong, there 
still might be public utility in presenting the report to the Parliament to reassure people that there is nothing wrong 
and that there is nothing of substance in any allegations. 
Clause put and passed. 
Clause 43: Recovery of costs and expenses of investigation of charitable trust — 
Mr R.S. LOVE: The Attorney General spoke about this clause earlier when we were talking about the prevention 
of frivolous complaints because costs might be awarded. Can the Attorney General explain whether it would be 
possible to recover costs and expenses from an investigation that found no significant wrongdoing but just made 
a few tweaks here and there? If there was a result that was not entirely positive, but there was no devastating outcome 
that showed manifest corruption or misuse of resources, under what circumstances could the Attorney General 
seek a return on those costs and expenses? 
Mr J.R. QUIGLEY: Some people do not like this sort of answer, but it would depend upon the circumstances of 
a particular case. We can say with confidence that, under clause 43(3)(c), if the investigation was the result of 
a complaint and the court finds that the complaint was frivolous or vexatious or was not made in good faith by the 
complainant, the court can order costs. However, there is nothing in the Charitable Trusts Act—that is, the act as 
it currently stands—that enables the Attorney General to cover the costs of carrying out such an investigation. By 
way of contrast — 

The Attorney General may charge the trustees reasonable fees for the costs and expenses (including legal 
costs and disbursements) incurred by the Attorney General in considering the scheme and preparing 
a report on it. 

We also discussed last night that that provision was in the old act and will be in this act. The Attorney General can 
charge for the report on the scheme. Further, as a general rule, when the Attorney General is a party to proceedings 
involving a charitable trust, his or her costs will be paid out of the trust fund on an indemnity basis, except to the 
extent that costs were unreasonably incurred or an unreasonable amount. In seeking a costs order, the Attorney 
General would have regard to the capital in the account, the public purpose that capital was to be put to and whether 
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it would be appropriate for the Attorney to recover some of that money for the state. I say again: the important part 
of this whole process, or the important utility, I should say, of charitable trusts is to provide for the poor, welfare, 
education et cetera, so an Attorney General would do a balancing exercise. Some of these trusts through which 
land right claims have been settled and funds have been deposited have substantial funds, and some of the people 
concerned with them—avaricious is probably an unfair word—are in conflict with other family groups and other 
people within the group of general beneficiaries under the trust, and it might be appropriate in some cases to say, 
“Well, this has been going on, you’ve come back, it’s still going on and the state is going to have to recover.” 
Mr R.S. LOVE: Clause 43(3) sets out from whom the costs can be recovered. It states — 

On an application … the Court may make orders for the payment of the whole or part of the costs and 
expenses of the investigation — 

(a) out of the property of the relevant charitable trust; or 
(b) by a trustee of the relevant charitable trust; or 
(c) if the investigation was a result of a complaint and the Court finds that the complaint was 

frivolous or vexatious or was not made in good faith — by the complainant. 
That is what the Attorney General talked about before regarding recovering costs from a problem complainant. 
What happens in a circumstance whereby a trust or trustee has knowingly passed a benefit through to some other 
person and the benefit has gone from the trust to another person who is not a trustee? Is there an ability to recover 
the costs from the person who has actually received the benefits from the trust? 
Mr J.R. QUIGLEY: Clause 43 has an emboldened headline. It states that it is the recovery of costs and expenses 
of an investigation rather than just recovering money that has been perhaps improperly moved from that trust to 
a third party. But there is other equitable relief available at common law to recover those funds, so someone could 
bring a writ and seek common law relief for the funds to be returned. 
Mr R.S. LOVE: Would the Attorney General do that or would it be a member of the trust? 
Mr J.R. QUIGLEY: It would usually be the trustee, but the Attorney could do that. In relation to some of these 
trusts, that has already happened, whereby we have threatened recovery unless substantial funds are returned to the 
trust. I am thinking of a particular instance at a particular law firm. I will not name it, but, as the Attorney, on the 
advice of the State Solicitor’s Office, I would say that moneys were used outside the purpose of the trust. There was 
an argument, we sent letters, and they caved in and returned the money, not because of provisions in the act, but 
because of the threat of legal proceedings to recover the funds. 
Clause put and passed. 
Clause 44: Proceedings to enforce or vary charitable trusts — 
Mr R.S. LOVE: This clause deals with proceedings to enforce or vary charitable trusts. This appeared in some other 
wording in the original act, and I am just wondering whether the effect of this clause is different from the effect of 
the provisions that it will replace? 
Mr J.R. QUIGLEY: Yes; I thank the member. This clause will replace section 21(1) of the Charitable Trusts 
Act 1962. Additional express powers have been added to seek documents for an audit, as these are commonly sought. 
Paragraphs (g), (h) and (i) of clause 44(2) also introduce new powers. Like section 21 in the current act, this provision 
will allow any person to apply to the Supreme Court for these persons. Such applicants might include, for example, 
a representative of persons or objects intended to benefit from the trust, such as a member of a native title group 
or a regulatory body such as the Australian Charities and Not-for-profits Commission. It is to be remembered that 
section 16(1) of the Supreme Court Act provides that the Supreme Court — 

(d) shall be a court of equity, with power and authority within Western Australia and its dependencies — 
(i) to administer justice, and to do, exercise, and perform all acts, matters, and things necessary for 

the due execution of such equitable jurisdiction as, at the commencement of the Supreme Court 
Ordinance 1861, the Lord Chancellor of England could or lawfully might have done within the 
realm of England in the exercise of the jurisdiction to him belonging … 

And all matters relating to and concerning the operation or terms of any trust and duties and obligations of any 
trustee. It is already an inherent jurisdiction of the Supreme Court to be able to alter the terms of any trust. 
Mr R.S. LOVE: I thank the Attorney General. That provision was in other legislation, though, not specifically in 
the previous act, so these are new provisions. 
Mr J.R. QUIGLEY: No. As I said, the court has inherent jurisdiction, so it does not require further legislation, 
but additions to the express powers are set out in section 21 of the current act. The new powers are — 
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(c) an order requiring a trustee of a charitable trust to provide a document or information to a person or 
class of persons, or a person or body representing a person or class of persons, intended to benefit 
from the application of trust funds from the charitable trust; 

… 
(e) an order requiring an audit of the accounts of a charitable trust; 

One of the protagonists in the Njamal matter, Mrs Tracy Westerman, took a matter on appeal. The case citation is 
Westerman v Attorney General (WA) [2017] WASC 369. The court left it open and did not determine whether, in 
its inherent jurisdiction, it had the power to require an audit to be undertaken. The bill provides that new expressed 
power because the court did not affirm that it had that power. Also, clause 44(2)(f) provides for — 

an order directing that on and after the date of the order, or any subsequent date specified in the order, the 
property must not be applied except in accordance with an approved scheme; 

Further, clause 44(2)(g) provides for — 
an order directing that a person holding the property must not dispose of it without the approval of the 
Court, the Attorney General or some other person; 

Those matters will be put in the act. Although we can probably say that they fall within the inherent jurisdiction 
of the Supreme Court of Western Australia, they have been put in the bill expressly for the guidance of trustees 
and the public. 
Mr R.S. LOVE: Have these provisions come from a recommendation of the Sefton inquiry or did the State Solicitor’s 
Office deem them necessary? 
Mr J.R. QUIGLEY: The Sefton inquiry threw up all sorts of problems because we realised that we could not get 
the Supreme Court to order an audit. It was more from general case law over the journey that we decided it was 
best for clarification to put these matters in the act, rather than having the public or trustee companies looking at 
the Supreme Court Act 1935, scratching their heads and asking whether the inherent jurisdiction covers this particular 
point. Lawyers would argue that in court, but we wanted to put it expressly in the act. This bill is a first in Australia. 
We hope that it will be most helpful to both trustees and beneficiaries and the public at large, and that is why we 
have gone to the trouble of putting the express provisions in the bill rather than relying on inherent jurisdiction. 
Mr R.S. LOVE: Was part of the problem one of jurisdiction and the Australian Charities and Not-for-profits 
Commission et cetera, which is probably more likely to be found under the Federal Court? Was that part of the issue? 
Mr J.R. QUIGLEY: No. If we look at the Westerman case, we see that the Supreme Court was not going to order 
an audit but the question arose about whether that power existed. It is best to put it expressly in the act so that people 
such as the member for Moore, who is the lead opposition spokesperson on these matters, can direct a constituent—
I know that he will not give legal advice—to the relevant section in the act. 
Mr R.S. Love: I certainly would not be doing that! I would tell them to find a lawyer. 
Mr J.R. QUIGLEY: It will also guide lawyers. When we start talking about the inherent jurisdiction of the 
Supreme Court and marginal circumstances, we are talking about senior counsel country, so laying it out expressly 
is for the ease of interpretation and certainty. 
Clause put and passed. 
Clause 45: Proceedings relating to persons involved in administration of charitable trusts — 
Mr R.S. LOVE: It was stated during the opposition’s briefing on the bill that this is a new provision. Can the 
Attorney General explain the operation of this clause, which relates to proceedings relating to persons involved in 
the administration of trusts rather than the body of the trust as such? I want an understanding of how that will align 
with the Njamal inquiry report. 
Mr J.R. QUIGLEY: The trustees themselves fell within the inherent jurisdiction of the court. This clause gives 
effect to the first part of recommendation 60 of the Njamal inquiry. It will expand the range of orders that the 
Attorney General may seek from the Supreme Court. Although the Attorney General currently has the power to apply 
to the Supreme Court for the removal and appointment of a trustee in the exercise of the court’s inherent jurisdiction, 
the Attorney General currently has no express power to apply to the Supreme Court to prevent other persons, who 
may wield influence over the trust to its detriment, from being employed, engaged or otherwise involved in the 
administration or management of the charitable trust. I know from experience that the inherent jurisdiction is 
limited to trustees, as I said at the outset. This deals with other individuals. Let me tell you, member, in some of the 
communities in which there have been orders against trustees or persons not acting as trustees, those people who are 
no longer a trustee or involved in a corporation can still bring huge influence to bear on those who are administering 
the trust. They can pressure them to disburse funds in certain ways to certain companies. We want the ability to 
go to court and say, “That person has to be restrained from having anything to do with the trust.” It is not just the 



Extract from Hansard 
[ASSEMBLY — Wednesday, 15 June 2022] 

 p2835d-2840a 
Mr Shane Love; Mr John Quigley 

 [5] 

officials because in some of these family groupings, it can be other people who are not involved in the administration 
of the trust who, nonetheless, exert influence over the decision-makers within the trust and the administration of 
the trust. Some of these other persons have gone to the extent of offering benefit to people who are involved in the 
administration to get them to vote or administer the trust in a certain way. This has to be stopped, especially in 
large family groupings in which culture dictates that they have to follow what a particular family member says. If 
a person is a trustee, they have obligations at law to administer the trust in a particular way. We have gone through 
that. We have to be able to ring fence the trust from other malign influences. 
Mr R.S. LOVE: I think I understand what the Attorney General is getting at with the persons who might be exerting 
influence. I know that there is a penalty of imprisonment for a year and a fine of $50 000, but I wonder how, in 
practical terms in a social grouping in a community or some other setting, it could be determined which person was 
responsible for influencing whom. What will the test be? How will it be determined that the person should not be 
able to talk to their cousin, their relative or another associate? On what basis will that be determined if they have 
not been convicted of an offence but it is believed that they are giving bad advice or are pressuring them? How 
will that be determined? Will that be done after a thorough investigation by the investigator through a report? How 
will it happen? 
Mr J.R. QUIGLEY: It will turn on the evidence. It is not Pillow Talk as Doris Day sang to Rock Hudson. That 
is not what the provision is aimed at. It is more than pillow talk; we see people exercising actual influence over 
trusts. That is a matter of evidence, so that will become evident during the investigation. We see this time and 
again. There is no capacity under the existing Charitable Trusts Act to restrain a person who is not a member or 
an administrator of the trust. When I said “member”, that was loose language. It is a person who is not a trustee or 
involved in the administration. 
Mr R.S. LOVE: I am looking at the provision, and pardon me if I am missing something, but I do not see anything 
that says explicitly that that has to be at the end of a report, a thorough investigation or anything like that. I wonder 
what the trigger point is for getting involved and who is believed. How is the evidence gained and sustained to 
make this happen? There must be an investigation at some point, I guess. It is not explicit in the provision. 
Mr J.R. QUIGLEY: It will always be a matter of evidence and the strength of that evidence. I can think of one example 
in which a West Perth lawyer had done a lot of pro bono work for the beneficiaries of a trust and had sent me the 
results of his own forensic investigation. He did not use any of the powers under this legislation, but presented in 
chapter and verse who was interfering and how they were interfering in the trust. Under the Charitable Trusts Act, 
there was not the capacity to go to court and have these people either banned or fined. 
Clause put and passed. 
Clause 46: Certain persons unfit to be involved in administration of charitable trusts — 
Mr R.S. LOVE: Do not despair too much; we are getting on to tax soon and I do not know anything about it, so 
we will be slipping over it! 
I have one little point. This provision deals with certain persons who are unfit to be involved in the administration 
of a charitable trust. Subclause (1)(b) refers to a person who is the director of a corporation that is insolvent or 
under administration as those terms are defined and paragraph (c) says — 

a person who was the director of a corporation at the time it became insolvent or went into administration 
as those terms are defined in the Corporations Act 2001 … 

In relation to paragraph (c), will there be a point at which someone has been rehabilitated from that barrier, even 
though the corporation may no longer exist or be in administration? It might have been 20 years ago. Will that 
person still be banned from being involved in the administration of that particular trust? 
Mr J.R. QUIGLEY: Yes. It is a very high standard. They will be banned if they were the director of a company 
at the time it went into administration or liquidation. But that is not the end of it, because the member’s question 
was about rehabilitation. That is covered by subclause (3), which states — 

A person to whom subsection (1) applies may apply to the Court for leave to be involved … 
It will be not for the Attorney General or the commission, but for the court to decide whether the person has, in 
the member’s words, been rehabilitated. 
Clause put and passed. 
Clause 47 put and passed. 
Clause 48: Terms used — 
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Mr R.S. LOVE: This is the beginning of part 6, “Gifts by certain trusts for philanthropic purposes”. As I have 
indicated, it is quite a complex area to do with tax and the like. I wonder whether the Attorney General could explain 
briefly why this particular part has been inserted and what the effect of part 6 will be more generally? 
Mr J.R. QUIGLEY: Part VA of the current act was inserted in 2011 to deal with the change made to commonwealth 
taxation legislation in 2006, so it was five years late. Nonetheless, there has been a further change to commonwealth 
laws as a result of the passage of the commonwealth Charities Act 2013. There is now an inconsistency in how the 
current act and commonwealth laws—that is, the Charities Act 2013 and the Income Tax Assessment Act 1997—
operate in relation to certain trusts known as private ancillary funds or ancillary funds that are vehicles used for 
philanthropic purposes. For ancillary funds to be valid charitable trusts under state law, as well as obtain an income 
tax exemption, they need to be charitable under both state and commonwealth law. Under the Charities Act 2013, 
ancillary funds that make distributions to a government entity as an item 1 deductible gift recipient—otherwise 
known as a DGR—will be charitable and a grant can be made. However, the commonwealth Charities Act 2013 
operates only for commonwealth law purposes. At present, in order to make a distribution to a deductible gift 
recipient and remain charitable under the current state act, the trustee must take separate action in the form of making 
a declaration or including specific wording in the trust deed. The trustees may need to obtain legal advice to 
determine the scope of the power and may also have no record of a previous declaration made under state law. 
It is safest for them to make the declaration under state law to ensure that they remain within the ambit of the 
commonwealth Charities Act and the Income Tax Assessment Act. 
The object of part 6 of the bill is to continue to enable the trustees of certain kinds of trusts to make tax-deductible 
gifts to eligible recipients following the introduction of the commonwealth Charities Act 2013. The purpose of 
part 6 is that if trustees want to make a gift for philanthropic purposes to an organisation and they want it to remain 
tax deductible, the recipient has to be recognised as a charity at the commonwealth level. 
Mr R.S. LOVE: Would this apply to every charitable trust under this legislation, without exception? 
Mr J.R. QUIGLEY: It will theoretically apply to all trusts, but only a reduced number of trusts make philanthropic 
gifts; often trusts expend capital on the class of beneficiaries for which they were set up. But some trusts make 
philanthropic gifts, maybe to Telethon or a public hospital or something. It will apply generally to all trusts. 
Mr R.S. LOVE: It will apply generally, but since 2013, that has not been possible; is that what I am hearing? 
Therefore, this has been a very long time coming. 
Mr J.R. QUIGLEY: It was possible, but they had to make a declaration in a specific form of words, and if they 
did not make it in a specific form of words, they might have found themselves outside the boundaries of the 
commonwealth Charities Act or the Income Tax Assessment Act. The trust deed itself could give power to make 
philanthropic gifts, but this clarifies it in statute law. 

Clause put and passed. 
Clauses 49 to 52 put and passed. 
Clause 53: Validation and transitional provisions for period preceding commencement of this Part — 
Mr J.R. QUIGLEY — by leave: I move — 

Page 41, line 18 — To delete “prescribed power in the trust instrument of” and substitute — 
former prescribed power for 

Page 41, line 22 — To insert after “The exercise of a” — 
former 

Page 42, lines 1 to 9 — To delete the lines and substitute — 
(4) The former prescribed power is, on and after new commencement day, taken to be a prescribed 

power for the purposes of section 51. 

Amendments put and passed. 
Clause, as amended, put and passed. 
Clauses 54 to 58 put and passed. 
Title put and passed. 
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